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Thi s appeal has been taken in accordance wwth Title 46 U.S. C
239(g) and 46 CFR 5. 30-1.

By order dated 23 April 1981, an Adm nistrative Law Judge of
the United States Coast Guard at Jacksonville, Florida, revoked
Appel I ant's docunent, upon finding himguilty of m sconduct. One
specification found proved alleged that while serving as Bosun on
board the SS SANTA LUCI A under authority of the document above
captioned, on or about 2 Novenber 1980, Appellant wongfully
assaul ted and battered a fellow crewnenber by striking himin the
face with his fist. A second specification found proved all eged a
sinmple assault on 3 Novenber 1980 on another crewrenber.
Additionally found proved are four specifications of either
wrongful absence or wongful failure to perform duties, none of
whi ch exceeds one day in duration, between 23 Cctober 1980 and 2
January 1981.

The hearing, in four sessions, was held at New York, New York
on 12 January and 16 January 1981 and at Jacksonville, Florida on
30 January and 15 April 1981.

At the hearing, Appellant elected to act as his own counsel
and entered a plea of not guilty to the charge and to
speci fications one through five and of guilty to specification six
alleging a wongful failure to report for duty at 0800 and 1300, 2
January 1981 while the SS SANTA LUCI A was at anchor at Callao
Per u.

The Investigating Oficer introduced in evidence eight
exhibits and the deposition testinony of two w tnesses.

I n defense, the Appellant offered no docunents or testinony
al though he did cross-exam ne the two deposition w tnesses whose
testinmony was introduced by the Investigating Oficer. He did not
appear at the final session of the hearing. It was held in
absenti a.

At the close of the hearing, the Adm nistrative Law Judge



rendered an oral decision in which he concluded that the charge and
specifications one through five had been proved and that
speci fication six had been proved by plea. He subsequently entered
an order revoking all docunents issued to Appell ant.

The Deci sion and Order was served on 20 October 1981. Appeal
was tinely filed.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. No brief or menorandum containing
authorities relied upon in support of the appeal has been received.
In his letter of appeal, Appellant submts the follow ng, set out
of his own words, as assignnents of error

[1] "On page one (1), The Governnent admts confusion. Al so,
inthe First Specification it was not noted that a | aunch
servi ce was avail abl e;

[2] Second Specification - That this was done in self -
protection;

[3] Third Specification - Page two (2), M. Wehl admts that
he does not really know what happened,;

[4] Fourth Specification - | was not wongfully absent-Wnt
ashore for Chief mate to buy broons for | ongshorenen to
cl ean hol ds;

[5] Fifth Specification - Chief Mate sent someone to my room
to inform ne that | did not have to return that
af t ernoon;

[6] Sixth Specification - had day comng off as per agreenent
wi th Captain;

[7] Seventh Specification - Sane day as the Sixth
Specification - Clearly doubl e jeopardy;

[8] Page three (3), Governnent conbi ned Specifications 6 & 7.
Al t hough | pleaded guilty, it was because we were five
(5) mles at anchor and | could not get back to inform
the Chief mate that | was taking ny day off;

[9] Page six (6) - A clear error on part of the Governnent;

[10] Page eight (8) - Any seafarer knows it takes 8 to 12
hours to transit the Panana Canal ;
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[11] Page nine (9) - The word assum ng does not present proof;

[12] Page nine (9) - M. Penrose's statenent is a |ie under
oath-1 went to the ness hall first and was drinking water
when he entered and wal ked up behind ne. (See his own
testinmony that | slamed the door to his roomprior to
going to the ness hall). M Wehl did not |eave ness hal
until after the incident;

[13] On page ten (10) - | was not intoxicated, (see M.
Perez's statenent). M. Wehl said, mght have touched
his face. Wasn't assaulted by ne;

[ 14] Page eleven (11) - Proves | was concerned about the
heari ng;

[ 15] Page twelve (12) - Cearly shows that the Investigating
Oficer was zealous and trying to put a feather in his
cap."

APPEARANCE: Pro s

CPI NI ON
I

The third, eleventh, fourteenth and fifteenth itens constitute
ar gunent . They are Appellant's interpretation as to what the
evi dence shows. Wile it is proper to submt such argunent to the
Adm ni strative Law Judge, it does not formthe basis for relief on
appeal . Unl ess the Judge's resolution of the facts is clearly
unreasonable it will not disturbed on appeal. See Appeal Deci sions
Nos. 2097 (TODD), 2116 (BAGCGETT), 2099 (HOLDER) and 2108 ( ROYSE)
Appel  ant had the opportunity to nmake argunent at the hearing and
chose not to. Hs failure is not reason for disturbing the
findings of the Admnistrtative Law Judge.

The second, fourth, fifth, sixth, eighth, tenth, twelfth, and
in part the first and thirteenth itenms are offers to give
testinony. Appellant asks that this additional evidence, which was
not presented at the hearing, be considered on appeal. He has
failed to show why this evidence was not presented at the hearing,
or why it should be considered now The forumin which to present
evidence is the hearing. Wen a person fails to do so after proper
notice and | ater asserts he had evidence which woul d have hel ped
his cause, he is too late. See Appeal Decision No. 1865 (RAZZ]).
My consideration of this case is |imted to the evidence received
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at the hearing. See 46 U.S.C. 239(g), 46 CFR 5.30-1 and Appea
Deci sion No. 2289 (ROCGERS)

The "confusion" which the Appellant refers to in his first
assignnment of error is the use of that word by the Adm nistrative
Law Judge in the prelimnary statenment of his Decision and O der.
The statenent reads:

"In this case some confusion arises due to the fact that a
total of three (3) charge sheets were served; the first on 25
Novenber 1980, the second on 8 Decenber 1980, the third on 19
January 1981. However, it has been renoved that we are
concerned with one charge of m sconduct supported by seven (7)
specifications which relate to Respondent's service as Bosun
on board the SS SANTA LUCI A. "

Any initial confusion was adequately resol ved by the Judge and this
assignnent of error is without nerit.

In Appellant's seventh itemhe asserts that his 5th Arendnent
guar ant ees agai nst being twice put in jeopardy for the sane of fense
were viol ated because the sixth and seventh specifications invol ved
of fenses of absence w thout authority occurring on the sane day.
The fact that two offense occurred the sanme day does not prevent
charging both of them At the arraignment, the Investigating
O ficer noved to conbine the sixth and seventh specifications into
a new anended specification six. Appellant objected to neither the
anendnent of the original specifications into a new specification
si x, nor the dism ssal of specification seven. When arraigned on
the amended specification Appellant's plea of not gquilty was
accepted by the Admnistrative Law Judge after proper inquiry.
Appellant's claimof error is without nerit.

Concerning Appellant's ninth item the record shows that the
I nvestigating Oficer offered into evidence Exhibit 9, a map of
t hat portion of South America containing the city of Val paraiso.
This exhibit was admtted wthout objection before the
Adm ni strative Law Judge realized that it was irrelevant to the
issued in the case. In offering this exhibit the Investigating
O ficer apparently confused the city of Val paraiso with the city of
Cristobal. The lack of relevance was al nost imedi ately recogni zed
by the Adm nistrative Law Judge as denonstrated by his statenent on
the record. Exhibit 9 never becane the basis of any of the
findings in this case. Appellant suffered no prejudice because of
its inadvertent adm ssion into evidence.

Y
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The Appellant's thirteenth item raises the issue of the
sufficiency of the evidence to support the finding that he
wrongfully assaulted a fellow crewrenber, Thomas Wehl, on 3
Novenber 1980.

The test is whether the finding by Adm nistrative Law Judge
was based upon substantial evidence of a reliable and probative
character supporting the required elenents of the charge. Appeal
Decision 2183 (FAIRALL). Additionally, the regulations at 46 CFR
5.20-95(b) require the quality of evidence necessary to support
findings to be:

"...evidence of such probative value as a reasonably prudent
and responsi ble person is accustoned to rely on when naki ng
decisions in inportant matters. It is not limted to evidence
which is considered to be conpetent evidence for the purpose
of adm ssibility under the jury-trial rules.™

A review of the records shows that the specific evidence
relied upon was supplied by the sworn deposition testinony of the
victim Thomas Wehl. Wehl had an argunent with the Chief
Steward, M. Payne, after which he entered the ness hall and began
muttering curse words about M. Payne. Appellant then canme over
and took Wehl's plate of food fromhim Wehl left the ness hal
and returned about fifteen mnutes later. Appellant, who Wehl
believed to be intoxicated, again approached Wehl, who was seat ed.
W ehl testified that Appellant said he could "whip ny butt." At
that instant, according to Wehl, Appellant put his hand up to
Wehl's face, took off Wehl's glasses with one hand, and "crunched

thema little, sort of bent them up." In further testinony he
stated that the Appellant m ght have touched his face with his hand
when he took off his glasses. 1In cross-exam nation of the w tness

by the Appellant it was established that the Appellant had
approached himin an angry manner, took the glasses off his face
and that Wehl felt that he was going to be harnmed. The testinony
was uncontrovert ed.

Any unlawful touching of another or placing of another in
apprehension of immediate harm constitutes an assault. The
touching can be done with an object that touches the victim In
the instant case the touching of the victims glasses which,
in-turn, were touching the victims face and head is sufficient.
Additionally, there is unrebutted evidence that the victim was
pl aced in apprehension by Appellant's remarks and sinultaneous
touching of his gl asses. The record substantial evidence of a
reliable and probative character that supports the finding of
assault. It wll not be disturbed.

\Y
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Upon review of the entire record, including the Appellant's
prior disciplinary record, and upon recognition of the fact that
neither the offense of assault or assault and battery was
aggravated, and that no injury was showmn to have resulted
therefrom | amof the opinion that the sanction of revocation is
too harsh in this case. Hence, | shall nodify the order of
revocation to one of suspension.

CONCLUSI ON

The findings of the Admnistrative Law Judge are supported by
substantial evidence of a reliable and probative character;
however, the sanction is too severe under the circunstances.

ORDER

The findings of the Admnistrative Law Judge entered at
Jacksonville, Florida on 23 April 1981 are AFFIRVED. The order of
revocation of the Appellant's docunent is MODI FIED to seven nonths
suspensi on plus five nonths of suspension on five nonths probation.

The order of the Admnistrative Law Judge, as nodified, is
AFFI RVED.
J.S. GRACEY
Admral, U S. Coast Cuard
Commandant

Si gned at Washington, D.C., this 23rd day of My 1983.



